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Priority No. 2 
BRIEF OF APPELLANT 
JURISDICTION 
Jurisdiction to hear the above-entitled appeal is 
conferred upon the Utah Court of Appeals pursuant to Utah Code 
Ann., Section 77-35-26 (2) (a) (1987), and also pursuant to Rule 
3(a) of the Rules of the Utah Court of Appeals. 
NATURE OF THE PROCEEDINGS 
This is an appeal from a conviction by jury trial held 
in the court of the Honorable Judge John F. Wahlquist of the 
Second Judicial District Court, County of Weber, State of Utah. 
Defendant was found guilty of Theft, a Third Degree Felony, on 
the 26th day of October, 1987. 
STATEMENT OF THE ISSUES PRESENTED ON APPEAL 
WHETHER OR NOT THE EVIDENCE AS PRESENTED AT TRIAL WAS 
SUFFICIENT TO SUPPORT A FINDING OF GUILT OF THE 
DEFENDANT BEYOND A REASONABLE DOUBT. 
-1-
STATEMENT OF THE CASE 
In the early morning of August 8, 1987, Defendant was 
walking in Ogder, Utah, in the area of 30th Street and Grant 
Avenue (Transcript, Page 74). Defendant saw a police car pull up 
into the area and proceeded to run into the area of some houses 
(Transcript, Page 74). 
At this same time, there was a burglary and/or theft 
allegedly occurring in the vicinity at Wilkinson's Supply 
(Transcript, Page 20). Defendant was allegedly seen running dowr 
an alleyway with another person (Transcript, Page 42) and was 
eventually located in the vicinity, hiding in the back yard of a 
home underneath a camper (Transcript, Page 51). 
Defendant stated at trial that he was in the area 
because he was walking home after misunderstanding with his girl 
friend (Transcript, Pages 72-74). Defendant further stated that 
he ran and hid from the police officers because he was afraid hi: 
girl friend had reported him and that the police might be lookin* 
for him. (Transcript, Pages 72-75). Defendant was found guilty 
of Theft, a Third Degree Felony. He was sentenced to a term of 
zero to five years in the Utah State Prison on the 18th day of 
November, 1987. The first Notice of Appeal was filed in this 
matter on the 22nd day of December, 1987. The second Notice of 
Appeal was timely filed on February 5, 1988, after a motion was 
made and granted for an extension of time in which to file the 
Notice of Appeal. 
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SUMMARY OF THE ARGUMENT 
Defendant contends that the State failed to prove 
beyond a reasonable doubt that he committed a theft against 
Wilkinson Supply. 
ARGUMENT 
Utah Code Ann., Section 76-6-404, requires the State to 
prove beyond a reasonable doubt that a defendant obtained or 
exercised unauthorized control over the property of another with 
the purpose to deprive him thereof, and in the absence of such 
evidence the defendant must be acquitted. 
Counsel is mindful of the Court's rather strict 
standard of review when, in fact, the Court is asked to review 
the evidence to determine the sufficiency of a verdict. The 
standard for review is expressed in State v. Booker, 709 P.2d 
342 (Utah, 1985) , where the Court stated: 
lf[W]e review the evidence and all inferences which may 
be reasonably drawn from it in the light most favorable 
to the verdict of the jury. We reverse a jury 
conviction for insufficient evidence only when the 
evidence so viewed is sufficiently inconclusive or 
inherently improbable that reasonable minds must have 
entertained a reasonable doubt that defendant committed 
the crime of which he was convicted." 
See State v. Petree, 659 P.2d 443, 444 (Utah, 1983); accord State 
v. McCardell, 652 P.2d 942, 945 (Utah, 1982). 
In applying the above standard of review to the present 
case, it is clear that the trial court's verdict was against the 
clear 'weight of the evidence. There was no evidence given at 
the trial that would establish conclusively that the Defendant 
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exercised unauthorized control over the property of another for 
any purpose* 
The evidence indicates that Defendant was found runnin 
from what was later learned to be the scene of an alleged theft 
of Wilkinson Supply. There is absolutely no evidence from any 
source at the trial, either in the way of testimony, 
fingerprints, or other real evidence, which indicates in any way 
that Defendant was, in fact, involved in a theft of lawn mowers. 
Defendant's explanation, which was uncontrover ted in 
the trial, was that he just happened to be in the area, walking 
home from a party, and he further explained that the reason he 
ran from the police was because he thought tnat they were trying 
to find him to pick him up as a result Df statements made by his 
girl friend prior to leaving the party. Mr. Sotofs statements 
regarding the events of that night were verified by testimony of 
his girl friend, Josette Sanchez (Transcript, Pages 117-118). 
Defendant is not arguing that a theft did not occur, 
but it is his position that he knows nothing about it, happened 
to be in the area by pure coincidence, and that the State failed 
to prove beyond a reasonable doubt that he was involved in any 
way in the theft of lawn mowers from Wilkinson Supply. 
The evidence presented at trial is not conclusive in 
the least that the Defendant, MARIO SOTO, is guilty of theft. 
Without eye witness testimony, without fingerprints or other rec 
evidence, *:he minute circumstantial evidence used to ronvict 
Defendant should not be held to be adequate for conviction. It 
is apparent that the evidence presented in sufficiently 
inconclusive that reasonable minds must have entertained a 
reasonable doubt that the Defendant committed the crime of which 
he was convicted. 
CONCLUSION 
Based upon the foregoing arguments and a thorough 
review of the evidence, the Defendant respectfully requests this 
Court to reverse his conviction. 
RESPECTFULLY SUBMITTED this 18th day of April, 1988. 
fOBERT L. FROERER 
Attorney for Defendant 
Certificate of Mailing 
I hereby certify that I mailed four true and correct 
copies of the foregoing Brief of Appellant, postage prepaid, on 
this 18th day of April, 1988, to the following: 
David L. Wilkinson 
Utah State Attorney General 
236 State Capitol Building 
Salt Lake City, UT 84114 
ROBERT L." FROERER 
Attorney for Defendant 
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ADDENDUM 
See A t t a c h m e n t s 1-5 
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Attorneys for Defendant 
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Case No. 18444 
COMES NOW the Plaintiff and Defendant, by and through 
their respective counsels of record, and stipulate that Defendant 
may be granted additional time in which to file a Notice of 
Appeal in the above action. 
DATED this day of February, 1988. 
'C 
* / 
ROBERT L. FROERER 
Attorney for Defendant 
A 
^ 
RICHARD A. PARMLEY 
Attorney for Plaintiff 
'S 
SANDRA SJOGREN 
Assistant Attorney --erl 
ATT/'GIMLINT I 
ROBERT L. FROERER 
Attorney for Defendant 
2568 Washington Blvd. 
Suite //203 
Ogden, Utah 84401 
IN THE SECOND JUDICIAL DISTRICT COURT OF WEBER COUNTY 
STATE OF UTAH 





: NOTICE OF APPEAL 
: Criminal No. 18444 
COMES NOW, the Defendant, Mario Soto, by and through his 
attorney, Robert L. Froerer, Public Defender Association, Inc., and pursuant 
to U.C.A. 77-35-26 hereby files Notice of Appeal of sentence for the above-
entitled criminal action. 
DATED this ^ LJ day of February, 1988. 
ROBERT L. FROERER 
Attorney for Defendant 
CERTIFICATE OF MAIfcllfG £k(t^fly 
I hereby certify that I have »€e4!4jeii a true and correct copy of 
the above Notice of Appeal to Weber County Attorney, at Weber County 
Courthouse, Seventh Floor, Ogden, Utah 84401 via firat elass IT,S«—Ma*l, 
RasJLa$Q prepaid this /^i- day of ficy>^^^ , 1988. 
// 
ATTACHMENT 3 
Robert L. Froerer 
PUBLIC DEFENDER ASSOCIATION, INC. 
Attorneys for Defendant 
2568 Washington Boulevard, Suite 203 
Ogden., UT 84401 
Telephone: (801) 392-8247 
IN THE SECOND JUDICIAL DISTRICT COURT 
COUNTY OF WEBER, STATE OF UTAH 






Case No. 18444 
Having reviewed the Motion to Extend Time for Filing 
Notice of Appeal together with the Stipulation of counsel on fi 
herein and good cause appearing, 
IT IS HEREBY ORDERED that Defendant in the above-
entitled action may be granted an additional /' cays in 
which to file a Notice of Appeal. 
DATED this > day of JcCnxxaxy, 198 8. 
—' - *\ / 
BY THE C O U R T r N 
s ^ - A^. -;V_.. ,-. '- . '. 
..•-'" ( Di s trict Court Judce 
jLlz 
OF WEBER COUNTY, STATE OF UTAH 
2568 Washington Boulevard, Suite 203 
Ogden, Utah 84401 
Telephone: (801)392-8247 
Martin V. Gravis 
John T. Cainc 
Bernard L. Allen ATTACHMENT 4 
Robert L. Froercr 
wStcphen A. Laker F e b r u a r y "",, 1 988, 
Timethy Shea ' 
Clerk or the Utah Court of'Appeals 
400 Mid town Plaza 
230 South 500 East 
Salt Lake City, Utah 84102 
RE: State of Utah vs. Mario Soto; D.C. No. 18444 
Dear Mr. Shea: 
Pursuant to your request. I air, writinp to explain the second 
filing of Notice of Appeal in the above-referenced case. As you will 
recall our conversation, the original Notice of Appeal was filed four 
days late. After the hearing in District Court, Judge Wahlquist 
allowed an extention of time in which to appeal until February If-. 198c 
In our conversation, you were not pure whether or not !" 
would need to file a formal withdrawal of Appeal. You indicated that 
such decision would be made once the new notice is filed. Therefore, 
. I will await your response in case anything furr.hcr other than the 
usual steps of the appeal process are required. 
Si ncerelv -ours, 
ROBERT I.. r-.01L^ 
Attorney a* haw 
RLE/-us 
enc: i' . 
lal W. GarfT 
ling Judge 
ard C Davidson 
iatc Presiding Judge 
ell W. Bench 
:h M. Billings 
jla T. Greenwood 
nan H. Jackson 
jory K. Orme 
JSfai] Court of a p p e a l s 
400 Midtown Plaza 
230 South 500 East 
Salt Lake City, Utah 84102 
(801) 533-6800 
February 11 , 1988 
Timothy M. Shea 
Clerk of the Court 
Robert E. Froerer, Esq. 
Public Defender Association 
205 - 26th Street, Suite #13 
Bamberger Square 
Ogden, UT 84401 
In Re: 
State of Utah, 
Plaintiff and Respondent, 
v. No. 
Mario Soto, 
Defendant and Appellant. 
870597-CA 
Dear Mr. Froerer: 
Your second notice of appeal was filed today in this 
court. We are assigning it to the same case number. We need 
a copy of the extension of time to file the appeal which was 
signed by Judge Wahlquist. Please file same as soon as 
possible. M ' 
This court is allowing 21 days from the date the notice 
was filed in the trial court to file the docketing statement, 




cc: David L. Wilkinson, State Attorney General 
/7..V7- /,9..?7 
